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LABOUR & EMPLOYMENT DEPARTMENT
NOTIFICATION
The 5th October 2007

No. 11323—Ii/1(33)-27/2003--L. E.—In pursuance of Section 17 of the Industrial Dispute ,
Act, 1947 ( 14 of 1947 ), the Award, dated the 13th September 2007 in I. D. Case No. 33 of 2003
of the Presiding Officer, Labour Court, Sambalpur to whom the industrial disputes between the
Management of SAIL, represented by the General Manager (P & A), Rourkela Steel Plant,
Rourkela, Dist, Sundargarh and their workman Shri Dhanu Nayak represented through Vice-Presicent,
Rourkela Mazdoor Sabha, Rourkela was referred for adjudication is hereby published as in the
Sehedule below :

SCHEDULE

IN THE COURT OF THE PRESID ING OFFICER, LABOUR COURT
SAMBALPUR

INDUSTRIAL DISPUTE CASE No. 33 or 2003

Dated the 13th September 2007

Fresent :
Shri P. K. Mahapatro, LL. B.,
Presiding Officer, Labour Court,
Sambalpur,
Between .
The Management of SAIL, .. First Party—Management

represented by the General Manager (P & A),
Rourkela Steel Plant, Rourkela,
Dist. Sundargarh.

And

Their Workman, .. Second Party—Workman
Shri Dhanu Nayak represented

through Rourkela Mazdoor Sabha,

The Vice-President, At Bisra Road,

Rourkela-I, Dist. Sundargarh.



i

Appearances :

Shri D. P. Mishra, Dy. Manager (Law), .. For the Rirst Party—Management
SAIL, Reourkela Steel Plant, |

Rourkela.

Shri B. B. Sahoo, .. FPor the Second Party—Workmgn

Auth. Representative.
AWARD

This case arises out of the reference made by the Government of Orissa, Labour &
Employment Department u/Ss. 10 & 12 of the Industrial Disputes Act, 1947 vide memo

No. 6714 (3), dated the-15th July 2093 for -adjudication of disputes scheduled below:

““Whether the action of the management of SAIL, Rourkela Steel Plant, Rourkela
by not reConsidering date of birth asthe 3rd July 1948 in the Service Book of Shri
Dhanu Nayak, PL No. 53271 as per the School Leaving Certificate/Transfer Certificate
-is legal and/or justified ? If not, to whaat relief Sari Nayak is eatitled’® ?

2, In this case the dispute between the parties revolves round a mnarrow campus.
According to the workman his date of birth is the 3rd July 194% as per the Transfer Certificate,
but accordings to ths maaag: aent his date of birth is the lst January 1944, A-imittedly the workman
joined the management on temporary basis on the 12th April 1966 and sabsesuently on the
1st August 1967 he wuas absorbed ia the regular vacancy. Initislly his appointment wes aecepted
for a period of six months with the stipulation that he should procduce necessary certificates in
support of his age bout till 1995 no such certificate was produced by the workman and the
memory of the managemesnt had also failed it to remind him ( workman ) for production of the
same. All of a suddeu on the 21st August 1995 the workman presen‘ed a representatirn by
enclosing a Transfer Certificate wherein his date of birth i1s recorded asthe 3rd July 1948, As
the situation was aijamglous the management conducted an enquiry. In this regard gan Enquiry
Committee was appointe¢ ard took up the ¢nquiry. The workman participated in the enquiy
along with his co-worker. He also proved the Transfer Cuirtificate to justify his claim. But after
hearing him the Enquiry Committee fixed his date of Dbirth as the 31st December 1944 which
according to the managemeat is in consonance with the rules of the Company. The said date
of birth is fixed by the Company for the purpose of his service under it and then it was
communicated to the workman .vyide Jetter, dated the 19th April 1999 (Ext.9). By taking
note of the date fixed vide EXt. 9 the workman was superanniated vide Ext. 12. 3ut the
workman was not satisfizd with the above conclusion of the management. He then raised
an industrial dispute. Thereafter the present r¢ference was made for adjudication.
The reference is for the limited purpose of determining whether the action of theé management by not
reconsidering the dste of birth as the 3rd July 1948 in the Service Book of the wquman as per the
School Leaving Certificate/ Transfer Certificate is legal and/cr justified. The apprupriate Government
was conscious of the grievance of the workman that he had approached to the rnanagement for
correction of his date of birtii in the Service Book, but the same was not carried on, as a resuit, he has
raised the industrial dispute.  So the reference no way reiates to the order «fsuperannuation passed by

the management but it revolVes round ‘he order passed by tha management aece;mug the conclusion
arrived by the Committee set up for the said purpose.

3. According to the workman as per the settled principles of law decided by our Hon’ble Court,
both the employer and employes can dispute the date of birth available in service record of an employee
maintained by the employer and it is the primary duty of the employer to iesolve the dispute after
giving fair opportunity to the employee. It is the specific case of the workman that after joining the
post he was never asked till 1995 to furnish a certificate to prove his date of birth and while serving in
Sintering Plant-I (O) of the Company, he noticed that his date of birth was recorded &s the 1st January
1944 ip the Service Book which is purely on speculation, but without verification of any certificate and
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then vide application, dated the 21st August 1995 he represented the management to record his date of
birth as the 3rd July 1948. Along with the application he had also enclosed a School Leaving C ertificate
wherein his date of birth is mentioned as the 3rd July 1948. But the same was not accepted by the
imanagement and then an Enquiry Committee was set up angd after hearing him his claim was rejected.
In turn, the management has justified its action by stating that in varioys documents the workman has
declared his date of birth as ths Ist January 1944, but subsequently in the year 1995 he challenged it
and filed a Transfer Certificate (Ext, H) Which is 3 highly doubtful document and canaot be taken up as
the basis for determining his date of birth. To sum up, the management has justified its action of
fixing his date ot birth as the 31st December 1944 which was alsg reflected in the Service Book of the
workman, The above rival stand of the partjes needs careful scrutiny.

4. By taking note of the rival pleadings of the parties, the following issues are settled for
adiudication,

ISSUES

(i) “Whether the action of the managerzent of SAIL, Rourkela Stegl Plant, Rourkela by
not reconsidering date of birth as the 3rd July 1948 in the Service Book of Shri Dhany

Nayak, PL. No. 53271 as per the School Leaving Certificate/Transf:r Certificate is legal
an¢ justified ?

(ii) To what relicf, the workman Shri Nayak is entitled 2

5. During the course of hearing, the workman i eXamined 2s the cnly witness from his side and
has filed a catena of documents which are marked as Exts. 1to 16, Ths management side also

exawined the A. G. M. (Personnel) as the only witness. To add to this, documents have been filed
whieh are marked as Exts. A to J from the side of the managzment.

6. Issue Nos. (i) and (ii)—Botb the issues are taken up together as those are interlinked. In the
abPplication form for employment (Ext. A/l) the workman has not furnished his date of bisth. The
said columu is empty in the body of Ext. B/I. Ia tac descriptive roll (EXt. E/1) the date of birth
is not mentioned but in that columa the yedr of birth is meationed as [944. In the Service Book
(Ext. C/1) his date of birth is mentioned as 1st January 1944 .ad suabsequently as per the report of the
Enquiry Comniitee 1t was fixed to be 31st December 1944.  In the application for inclusion in
permanent sgniority list ‘or allstment of quarters (Ext. E) the date of birth of the workman is
mentioned as Ist January 1944. So the Jocynents prepared at the time of iniiial appointment of
the workman, his date of birth is shown as thz Ist January 1944, Though it is stipulated in the
office order that he should file certificate to justify his date of hirth within six months of Joising ia
service, he has failed to comply it. He remained mum up til! 1995. Then on the 2lst August 1995
for the first time he made a representation (Ext. G) and claimad that his date of birth be corrected
as the 3rd July 1943 in view of the Traaster Certificate. Tae Traasfer Certificate is marked as HEd oS
in this case. It wasissued by the authority namiel , the Headmaster of Upper Primary School,
Garai‘holi In the district of Ganjam on the 12th July 1995. On pecusal of tae Bxt. 5 it is forth-
coming that he took admission in the School on the 2nd April 1955 and he left the Schoo]l on the
25th April 1959. His date of birth is mentjoned as on the 3rd July 1948. Admittedly thé workman
joined under the management on the 12th Ap-il 1966, So if his date of birth is held to be the
3rd July 1948 as per Ext. 5 then at the time of joiping the age of the workman is below 18 ycars
and :s per law he could not have bezn allowed to enter in service. The entry in column Npop. 12
of Ext. 5 is that the applicant left Upper Primary School of Garaijholi for the purpose of getting
employment. It is hard to fathom that at the age of 11 (eleven) he left the School on the 25th April
1959 with a view to get an employment. So the entries of EXt. 5 sounds improbable.

7. Admittedly after a long lapse of 36 years he had approached the management for
correction of his date of birth. What made him to remain silent for such a long period is not
explained 1n this case. Rather the workman is of the opinion that the entire onus is on the
management to get it from him. The same i1s hard to iccept when particulars regarding his date
of birth as mentioned Supra are available with the management. Neither during the course of the
enquiry conducted by the comm'ttee set up by the management nor during the course of hearing of
this case the Headmaster of the Primary School was eXamined to suffice this aspect. As per the
normal rule when a Transfer Certificate is issued the same should have becn countersigned by the
next higher authority. The same is lacking in this case. The entry available in Para. 12 of EXxt. 5
that the same was issucd for the purpose of employment is a circumstance to smell foul inthe
transaction. If it is accepted that the entry mentioned in column 12 was supplied basing on the
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presentation of the workmdn' in: the ‘year 1995, then the said entry is one sided and cannot bs°
accepted by this Court. Asper law a documents which is produced or created when there is
controversy With regard to the crux of the issue, then such document is not to be treated as the basis
for arriving 1nto a conclusion. That should be independent corroboration in rtelation to the
entries in such documents. - As it appears Ext. 5 weas issued on the 12th July 1995. By then the
controversy with regard to the date of birth of the workman has already started. When Ext, 5 was
Ob}ﬂiinﬂd_.Whllﬂ the controversy was in process, sO it is not to be given legal weightage. In my
opinion 1n the scale of Ia\:v in absence of corroboration, EXt. 5 cannot be treated as the guiding factor.
In any manner, EXt. 5 is &8 doubtful document and tasing on the same a big structure as advccated by
the workman cannot be built.

8. Even if {or the sake of argument it is accepted to be true then the fact that at the time of joining
in the service he was a minor can be safely concluded. If at the relevant time the above aspect
wculd have been taken up seriously then he would not have been allowed to join in the service,
But he availed the opportunity of joining in the service by showing another date of birth and
subsequently after a long lapse of time he has clairced a change of his cate of buith. The workman
cannot be allowed to avail double benefits and the declaration made by him at the initial stage
should be the guiding factor. That the workman is a minor would have been scriously viewed in a

Public Sector Undertaking. So in any manner Ext. 5 is not to be utilis€d in support of the workman,

9. At the time of argument emphasis is given from the sice of the workman regarding fixation
of rules by the management for determination of date of birth. As per stipulation of the rules the
date of birth must be supported by a certificate. The first preference given in this regard ig the
certificate issued by the School wherein the employee last studied. According to the workman
Ext. 5 is that certificate but the mapagement during the cource ¢f the encuiry did not given
preference. In the pleading it is specifically averred by the workman that the enquiry was conducted
by given opportunity to him to produce documents and accordingly to him the personal hearing
started on the 21st August 1965 and concluded on the 13th February 2006. If his averment available
in Para. 7 of the statement of claim is taken up for corsideration then it can be safely said that the
principles of natural justice were duly observed by the committee while giving such a decision.
There is no reason to challenge the conclusion arrived by the committee as beCause it was conducted
after observing all the norms, I took judicial note of the report of the commlittee which is marked
as Ext. J in this case. As per the practice pertalling by then which is In consonance With the rules
of the Company, the last date of the year was accepted as his date of birth in order to give the woitkman
the maXimum benefit and in my opinion the said conclusion is correct. So there is every reascn to
conclude that the action of the management by not reconsidering the date of birth is justified. In
view of my above conclusion the workman is not entitled to get any benefit from the management.

Hence the following Awards¢ —
AWARD

The reference is answered on contest. The action of the management of SAIL, Rourkela
Steel Plant, Rourkela by not reconsidering date of birth as the 3rd July 1948 in the Service Book
of Shri Dhanu Nayak, PL. No. 53271 as pcr the School Leaving Certificate i1s held to be legal and
justified and the workman Shri Nayak is not entitled to get any relief from the management.

Dictated and corrected by me.

P. K. MAHAPATRO P. K. MAHAPATRO
13-9-2007 13-9-2007
Presiding Officer Presiding Oflicer
Labour Court, Sambalpur Labour Court, Sambalpur

By order of the Governor

N. C. RAY
Under-Secretary to Government
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